
CONTRA COSTA SUPERIOR COURT 

MARTINEZ, CALIFORNIA 

DEPARTMENT: 07 

HEARING DATE: 01/07/22 

INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 07 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the Court day 

preceding the hearing, notice is given of an intent to argue the matter as set forth herein. 

Counsel or self-represented parties must email Department 07 to request argument and must 

specify, in detail, what provision(s) of the tentative ruling they intend to argue and why. 

Counsel or self-represented parties requesting argument must advise all other affected 

counsel and self-represented parties by no later than 4:00 p.m. of his or her decision to 

appear to argue and of the issues to be argued. Failure to timely advise the Court and counsel 

or self-represented parties will preclude any party from arguing the matter. (Pursuant to 

Local Rule 3.43(2).) 

Department 07’s email address is: dept07@contracosta.courts.ca.gov  

ALL APPEARANCES TO ARGUE WILL BE IN PERSON PROVIDED TIMELY EMAIL 

NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS PER THE ABOVE. 

The Court has no ability to effectively conduct hybrid hearings where some appear by zoom, 

while others appear in person. CourtCall is not an option for law and motion matters due to 

voice quality issues. 

However, if all the parties agree to appear by Zoom with video and audio capability and inform 

the Department by 4 p.m. of their desire and agreement to appear by Zoom the following link is 

to be utilized:  

https://www.zoomgov.com/j/1613913309?pwd=b3BNdHpMQ0NkY294Mk40S09KVXp5UT09 
 

Meeting ID: 161 391 3309                                    Passcode: 478010 
 

 

1.  TIME:  9:00   CASE#: MSC17-02020 

CASE NAME: DISCOVER VS. GORDINA 

HEARING ON MOTION TO ENTER JUDGMENT PURSUANT TO CCP 

664.6 

FILED BY DISCOVER BANK 

* TENTATIVE RULING: * 

 

Unopposed motion granted. 

 

  

mailto:dept07@contracosta.courts.ca.gov
https://www.zoomgov.com/j/1613913309?pwd=b3BNdHpMQ0NkY294Mk40S09KVXp5UT09
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2.  TIME:  9:00   CASE#: MSC20-01130 

CASE NAME: VESCE VS. CITY OF LAFAYETTE 

HEARING ON DEMURRER TO 1st Amended COMPLAINT 

FILED BY CITY OF LAFAYETTE 

* TENTATIVE RULING: * 

 
Defendant The City of Lafayette’s demurrer is sustained with leave to 

amend. Plaintiffs have until February 4, 2022 to file a second amended complaint 

and serve the City with a copy. The Defendant’s response is due no later 2/28/22. 

Plaintiffs are landowners in Lafayette. Their property is encumbered by an 

easement. The easement was created in 2000 as part of approval of a subdivision 

map. (FAC ¶¶ 5-6.) The easement is known as “S-3 Access Condition” and 

includes the following language: “private right-of-way easement shall be left open 

for pedestrian access between Happy Valley Road and Glen Road”. (FAC ¶6.) The 

easement route is sometimes called “the Dips” and members of the public 

“regularly and continuously” use the easement.  (FAC ¶16.)  

Plaintiffs were unaware of the easement when they bought the property and 

discovered the easement sometime in 2017 when they noticed various people using 

it. (FAC ¶¶ 10-14.) Plaintiffs put up a fence blocking access to the easement, but 

they fence was later removed by unknown persons. (FAC ¶14.) Plaintiffs were then 

informed by the City that blocking the public’s access to the easement would 

violate the S-3 Access Condition. (FAC ¶14.)  

Plaintiffs have sued the City for declaratory relief seeking a judgment that 

the easement is not for use by members of the general public and that the only 

individuals who can use the easement must hold an easement of record granting 

them pedestrian access to cross Plaintiffs’ property. (FAC ¶8 and prayer.) Plaintiffs 

did not sue any members of the public or “all persons interested” in the easement.  

Code of Civil Procedure § 1060 provides that a declaratory relief claim may 

be brought by a person with an interest under a written instrument or contract, or 

“in respect to, in, over or upon property” when there is an actual controversy over 
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the parties' respective rights or duties “including a determination of any question of 

construction or validity arising under the instrument or contract.” 

The City raises several different arguments on demurrer. First, the City 

correctly points out that a direct challenge to the existence or validity of the 

easement needed to be raised by a writ. Tejon Real Estate, LLC v. City of Los 

Angeles (2014) 223 Cal.App.4th 149, 155 held that an administrative writ, not 

declaratory relief, is the proper method to review a public agency’s administrative 

decision. (Id. at 155.) And second, the City argues that challenges related to the 

imposition of the easement in 2000 are time barred. Government Code section 

66499.37 provides a 90 day statute of limitations for “[a]ny action or proceeding to 

attack, review, set aside, void, or annul the decision of an advisory agency, appeal 

board, or legislative body concerning a subdivision… .” Both of these arguments 

turn on whether Plaintiffs is attacking the S-3 Access Condition or doing 

something else, such as seeking a declaration related to the scope of the easement.  

In the opposition, Plaintiffs state that they are not attacking “a decision of an 

advisory agency, appeal board or legislative body nor are they attempting to 

determine the reasonableness or validity of the S-3 Access Condition.” (Opposition 

p.3.) Yet that appears to be exactly what Plaintiffs are doing here. Plaintiffs are 

trying to change the easement that was created in 2000 and if they succeed they 

may prevent everyone from using the easement, which would have the same effect 

as directly challenging the easement. The demurrer is sustained because it appears 

that Plaintiffs are attempting to challenge the S-3 Access Condition, which is a 

matter that needed to be raised by a writ proceeding sometime in 2000. That being 

said, there may be a way for Plaintiffs to allege that they are attempting to ascertain 

the scope of the easement, without actually attacking, directly or indirectly, the 

terms of the easement, and Plaintiffs are given leave to amend on this issue.  

Next, the City argues that Plaintiffs’ claim fails because they did not allege a 

statutory basis for bringing a claim against the City. Normally, a plaintiff must 

specify a statutory basis for bringing a tort claim against a public entity. (Gov. 

Code §815.) This requirement does not apply when a plaintiff is seeking “relief 

other than money or damages against a public entity or public employee.” (Gov. 
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Code §814.) Here, Plaintiffs are seeking only declaratory relief and thus, need not 

comply with section 815.  

The City argues that Plaintiffs have not exhausted their administrative 

remedies. The City suggests there are things that Plaintiffs could have done to 

properly raise this issue before the City, but it is unclear what Plaintiffs needed to 

do. The City suggests there is some way for Plaintiffs to present this issue to the 

City for a formal answer on the scope of the easement, but there are no citations to 

statutes or ordinances that would allow for this type of review. In addition, it does 

not appear that seeking a variance is required here. While the parties appear to 

agree that Plaintiffs could seek a variance the S-3 Access condition, Plaintiffs 

argue they should not be required to seek a variance because they do not want one. 

Instead, Plaintiffs want a declaration on who has the legal right to use the 

easement. As currently briefed, the City has not convinced the Court that there was 

an appropriate administrative remedy for Plaintiffs to exhaust. Still, this is an 

important issue and the City may re-raise it with additional citations in the next 

demurrer (assuming one is filed). In addition, when amending their complaint, 

Plaintiffs may include allegations related to exhaustion of administrative remedies. 

Finally, the Court notes that if the City succeeds in convincing the Court that there 

is an appropriate administrative remedy here, this may trigger other issues related 

to writ proceedings and a new statute of limitations analysis.  

The City argues that Plaintiffs are seeking an improper advisory opinion 

because there is no issue that is ripe for adjudication. “ ‘[A]n action for declaratory 

relief “must be based on an actual controversy with known parameters. If the 

parameters are as yet unknown, the controversy is not yet ripe for declaratory 

relief. [Citation.]” [Citation.]’ [Citation.]” (PG&E Corp. v. Public Utilities Com. 

(2004) 118 Cal.App.4th 1174, 1218.) … [The]complaint fails to establish the 

alleged dispute is ‘sufficiently congealed to permit an intelligent and useful 

decision to be made.’ [Citations.]” (Stonehouse Homes LLC v. City of Sierra 

Madre (2008) 167 Cal.App.4th 531, 541-542.)  

The City argues that it has not taken a firm position on the scope of the 

easement. The City also argues that if there is any disagreement here it is between 

the Plaintiffs and the public. There is an alleged dispute here between Plaintiffs and 
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the members of the public that use the easement regularly. That issue is one that 

appears to be ripe for review.  

Whether or not the City has taken a position on the easement that is counter 

to Plaintiffs’ position is a slightly different issue. Here, the FAC alleges that a City 

employee told Plaintiffs “that the City would not take action because the route 

across Plaintiffs’ Property being used by the public should be left open…” (FAC 

¶14.) Plaintiffs also allege that City officials “informed members of the general 

public… that they had access rights to use the route across Plaintiffs’ Property…” 

(FAC ¶15.) Based on these allegations, the Court finds that the City has taken a 

position that the easement can be used by the general public, which is adverse to 

Plaintiffs’ position. Thus, Plaintiffs’ claim for declaratory relief against the City is 

ripe for review.  

Finally, the City argues that Plaintiffs have not named all indispensable 

parties because the public has not been named. The complaint alleges that the 

general public regularly uses the easement. It does not allege, however, that the 

City regularly uses the easement. Thus, it is unclear how the City has the same 

interest as the public. In addition, if this lawsuit remains only between the Plaintiffs 

and the City, the Court does not see how it will bind the members of the public that 

regularly use the easement. Without someone representing the interests of the 

general public, complete relief in this case cannot be given.  

At this stage the Court cannot say whether a local group (such as the one 

mentioned by the City) would be an appropriate defendant here or whether 

Plaintiffs need to find way to notify all persons who claim a right to use the 

easement, similar to what happens in a quiet title action. It may be possible that a 

local group with an interest in protecting the easement would be a sufficient 

defendant in this case such that other similarly situation person could be bound by 

a judgement. These issues may require further briefing in the future. At this point, 

however, the Court is convinced that the City’s interests are insufficient to protect 

the general public and thus, the City cannot be the only defendant in this case. 

Therefore, the demurrer is sustained based on the failure to name all indispensable 

parties. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   01/07/22 

 
 

- 6 - 

The City’s request for judicial notice of the arbitration award is denied as 

irrelevant to the arguments now made in the City’s demurrer. That being said, the 

Court may take judicial notice of the arbitration award or other documents from the 

arbitration proceeding in the future. The Court is concerned that a version of 

estoppel (likely judicial or collateral) may prevent Plaintiffs’ claims in this case. 

The parties should consider whether Plaintiffs’ position and admissions in the 

arbitration proceeding prevents or limits their position on the easement in this case. 

Plaintiffs may amend their complaint to address this issue and the City may raise 

this argument in a future demurrer. 

  

3.  TIME:  9:00   CASE#: MSC20-01660 

CASE NAME: GARY B. ROTH  VS.  KLAUS BERNAHRD 

HEARING ON MOTION TO COMPEL VERIFIED RESPONSES TO 

FORM INTERROGS. 

FILED BY GARY B. ROTH 

* TENTATIVE RULING: * 

 

Unopposed motion granted. 

 

  

4.  TIME:  9:00   CASE#: MSC20-01799 

CASE NAME: GEORGIOU  VS.  MAKWIN 786 LLC 

HEARING ON MOTION TO COMEL RESPONSES TO REQUEST FOR 

PRODUCTION 

FILED BY MAKWIN 786 LLC, et al. 

* TENTATIVE RULING: * 

 

Hearing dropped by Court. Courtesy copy of Notice of Settlement received 1/4/22. 

 

  

5.  TIME:  9:00   CASE#: MSC20-01799 

CASE NAME: GEORGIOU  VS.  MAKWIN 786 LLC 

HEARING ON MOTION TO COMPEL RESPONSES TO REQUEST FOR 

ADMISSIONS 

FILED BY MAKWIN 786 LLC, et al. 
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* TENTATIVE RULING: * 

 

Hearing dropped by Court. Courtesy copy of Notice of Settlement received 1/4/22. 

 

  

6.  TIME:  9:00   CASE#: MSC20-01799 

CASE NAME: GEORGIOU  VS.  MAKWIN 786 LLC 

HEARING ON MOTION TO COMPEL RESPONSES TO SPECIAL 

INTERROGS. 

 FILED BY MAKWIN 786 LLC, KHAWAJA SALEEM AHSAN 

* TENTATIVE RULING: * 

 

Hearing dropped by Court. Courtesy copy of Notice of Settlement received 1/4/22.  

 

  

7.  TIME:  9:00   CASE#: MSC20-01799 

CASE NAME: GEORGIOU  VS.  MAKWIN 786 LLC 

HEARING ON MOTION TO COMPEL RESPONSES TO FORM 

INTERROGS. 

FILED BY MAKWIN 786 LLC, et al. 

* TENTATIVE RULING: * 

 

Hearing dropped by Court. Courtesy copy of Notice of Settlement received 1/4/22.  

 

  

8.  TIME:  9:00   CASE#: MSC20-01799 

CASE NAME: GEORGIOU  VS.  MAKWIN 786 LLC 

HEARING ON MOTION TO COMPEL RESPONSES TO FORM 

INTERROGS. 

FILED BY MAKWIN 786 LLC, et al. 

* TENTATIVE RULING: * 

 

Hearing dropped by Court. Courtesy copy of Notice of Settlement received 1/4/22.  
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9.  TIME:  9:00   CASE#: MSC21-00289 

CASE NAME: JONES VS. GODLESKI 

HEARING ON MINOR'S COMPROMISE 

* TENTATIVE RULING: * 

 

Unopposed motion approved. 

 

  

10.  TIME:  9:00   CASE#: MSC21-00342 

CASE NAME: COOPER VS. WILLIAMSON 

HEARING ON MOTION FOR ORDER REQUIRING PLAINTIFF TO 

SUBMIT TO EXAM. 

FILED BY MARLENE WILLIAMSON 

* TENTATIVE RULING: * 

 

The motion is granted. The court cannot see how Plaintiff can be examined and 

record the examination at the same time, without compromising the examination. If 

the parties can figure out a way to record the exam without double tasking the 

Plaintiff that will be approved. The conditions proposed by Plaintiff seem 

reasonable (at memo 2:5-22). 

 

  

11.  TIME:  9:00   CASE#: MSC21-00959 

CASE NAME: REESE VS. ELLIOTT 

HEARING ON MOTION FOR TRIAL PREFERENCE PURSUANT TO 

CCP 36(e) 

FILED BY CAROL REESE 

* TENTATIVE RULING: * 

 

The motion is granted. Trial is set for 7/8/22 at 10 a.m. An issue conference is also 

scheduled for that date and time. The parties are to comply with the Pre trial order 

of Department 7, which can be downloaded from the Court’s website. A 

Mandatory Settlement Conference, with a Settlement Mentor, is set on June 22, 

2022 at 10:00 a.m. All parties, counsel, claims representatives, anyone with 

settlement authority are ordered to appear in person or by Zoom as dictated by the 

Settlement Mentor.  
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12.  TIME:  9:00   CASE#: MSC21-00959 

CASE NAME: REESE VS. ELLIOTT 

FURTHER CASE MANAGEMENT CONFERENCE 

* TENTATIVE RULING: * 

 

 All non expert discovery is to be concluded no later than 4/30/22. Private 

mediation is to be completed by no later than 3/30/22.  

 

  

13.  TIME:  9:00   CASE#: MSC21-01299 

CASE NAME: RONALD SWAFFORD VS. ANTHONY GRANT 

HEARING ON MOTION FOR LEAVE TO FILE COMPLAINT IN 

INTERVENTION 

FILED BY INSURANCE COMPANY OF THE WEST 

* TENTATIVE RULING: * 

 

Unopposed motion granted. Complaint in Intervention to be served and filed by 

1/21/22. 

 

  

14.  TIME:  9:00   CASE#: MSC21-01300 

CASE NAME: RONALD SWAFFORD VS. MARIA C. BONNETTE 

HEARING ON MOTION FOR LEAVE TO FILE COMPLAINT IN 

INTERVENTION 

FILED BY INSURANCE COMPANY OF THE WEST 

* TENTATIVE RULING: * 

 

Unopposed motion granted. Complaint in Intervention to be served and filed by 

1/21/22. 
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15.  TIME:  9:00   CASE#: MSC21-01779 

CASE NAME: JACKSON VS. WELLS FARGO 

HEARING ON DEMURRER TO COMPLAINT 

FILED BY WELLS FARGO BANK, N.A. 

* TENTATIVE RULING: * 

 

The hearing is continued to January 14, 2022, at 9:00 a.m., in Department 07.  The 

purpose of the continuance is to allow both pending challenges to plaintiff’s 

Complaint to be heard on the same day. 

 

  

16.  TIME:  9:00   CASE#: MSC21-01862 

CASE NAME: WEI LI  VS.  BPG INSPECTIONS 

HEARING ON PETITION TO COMPEL ARBITRATION & STAY TRIAL 

FILED BY BPG INSPECTION, LLC 

* TENTATIVE RULING: * 

 

Before the Court is a petition to compel arbitration and to stay the trial court 

proceedings filed by defendant BPG Inspection, LLC ("BPG"). For the reasons set 

forth, the petition to compel arbitration and to stay the trial court proceedings is 

denied. 

Factual Background 

This action arises out of a home inspection conducted by defendant BPG in 

connection with the purchase of a residence by plaintiffs Wei Li and Aaron 

Hobson. BPG prepared an inspection report for Plaintiffs dated January 28, 2020. 

They contend BPG failed to detect failures in the foundation of the home that 

required repairs, though its inspection report stated there were no conditions at the 

property indicating foundation failures that required repair. (Compl. ¶¶ 7-9.) 

Plaintiffs allege causes of action for negligence, breach of contract, and breach of 

warranty against BPG. 

BPG has filed a petition to compel arbitration based on an inspection agreement 

which BPG contends Aaron Hobson signed electronically on the evening of 

January 28, 2020, Pacific Time.  

Procedure and Burden of Proof on Motion to Compel Arbitration 
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When a petition to compel arbitration is filed, the Court first determines whether an 

agreement to arbitrate exists. (Code Civ. Proc. § 1281.2; Rosenthal v. Great 

Western Fin. Securities Corp. (1996) 14 Cal.4th 394, 413 ("Rosenthal").) If there is 

an agreement to arbitrate, the agreement will be enforced unless there are grounds 

for its revocation. (OTO, L.L.C. v. Kho (2019) 8 Cal.5th 111, 125 ("OTO"); Code 

Civ. Proc. § 1281.) 

BPG contends the agreement to arbitrate is governed by the Federal Arbitration 

Act ("FAA") by its terms. (Eisenman Decl. Exh. A, p. 2 ["this clause is made 

pursuant to a transaction involving interstate commerce and shall be governed by 

the Federal Arbitration Act."].) Whether or not the arbitration clause is governed 

by federal law, the threshold issue of whether a valid and enforceable agreement to 

arbitrate exists is determined under California law and procedures. (Rosenthal, 

supra, 14 Cal.4th at 413; Code Civ. Proc. §§ 1281, 1281.2, 1290.2.)  Plaintiffs do 

not challenge the applicability of the FAA, but contest the threshold requirement of 

the existence of an enforceable agreement to arbitrate their claims. 

Existence of An Arbitration Clause 

BPG as the party petitioning to compel arbitration bears the burden of proving the 

existence of the arbitration agreement by a preponderance of the evidence. 

(Rosenthal, supra, 14 Cal.4th at 413.) BGP has submitted the declaration of Brian 

Eisenman, the Risk Management Director of BPG. He attaches a copy of the 

inspection contract dated January 29, 2020 he attests was signed by one of the 

plaintiffs, Aaron Hobson, in connection with the inspection. (Eisenman Decl. ¶ 3 

and Exh. A].) The arbitration agreement appears at page 2 of the contract. 

The inspection agreement is not signed by Li. BPG contends that Li agreed to 

arbitration of the parties disputes because she paid for the inspection with her credit 

card, and because she has alleged she contracted for BPG's inspection services as a 

basis for the claims in her complaint. (Eisenman Supp. Decl. ¶ 4 and Exh. B; 

Compl. ¶ 7 [Plaintiffs "contracted with BPG" for the inspection].) 

Hobson states that he does not recall signing the agreement or agreeing to arbitrate 

his disputes, and that the signature on the document does not match his signature. 

(Hobson Decl. ¶ 4.) BPG submits a supplemental declaration stating that emails 

with links to the agreement were sent to both Plaintiffs. (Eisenman Supp. Decl. ¶¶ 
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3, 6, 7.) Plaintiffs could not have obtained access to the completed Inspection 

Report without paying for the report and executing the inspection agreement. 

(Eisenman Supp. Decl. ¶ 7.)  

The Court finds there is sufficient evidence to show that Hobson signed the 

agreement, and that the existence of the inspection agreement with arbitration 

clause is also established by Hobson and Li bringing this action alleging claims for 

breach of contract and breach of warranty based on the agreement by which they 

contracted for BPGs home inspection services. (Compl. ¶ 7.) 

A. Unconscionability 

 

Plaintiffs contend the arbitration agreement is unenforceable because it is 

unconscionable. The burden is on Plaintiffs to prove the agreement should not be 

enforced on that ground. (OTO, supra, 8 Cal.5th at 126 ["The burden of proving 

unconscionability rests upon the party asserting it."]; Rosenthal, supra, 14 Cal.4th 

at 413.) Plaintiff must demonstrate that both procedural and substantive 

unconscionability to render the arbitration agreement unenforceable, based on a 

sliding scale such that the greater the procedural unconscionability, the lesser the 

required showing of substantive unconscionability, and vice versa. (Armendariz v. 

Foundation Health Psychcare Services, Inc. (2000) 24 Cal. 4th 83, 114 

("Armendariz").) (See also OTO, supra, 8 Cal.5th at 125.) 

1. Procedural Unconscionability 

 

Procedural unconscionability involves the components of "oppression" and 

"surprise." (OTO, supra, 8 Cal.5th at 126.) Where the agreement is a contract of 

adhesion, typically a form contract drafted by the party seeking to compel 

arbitration without the other party having a meaningful ability to negotiate its 

terms, there is some showing of oppression and a degree of procedural 

unconscionability. (OTO, supra, 8 Cal.5th at 126; Baxter v. Genworth North 

America Corp. (2017) 16 Cal.App.5th 713, 722 ("Baxter") [oppression present 

when the parties have unequal bargaining power, where there is " 'no real 

negotiation and an absence of meaningful choice,' " quoting Flores v. 

Transamerica HomeFirst, Inc. (2001) 93 Cal.App.4th 846, 853].) Surprise for 

purposes of procedural unconscionability "involves the extent to which the 
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supposedly agreed-upon terms are hidden in a prolix printed form drafted by the 

party seeking to enforce them." (Baxter, supra, 16 Cal.App.5th at 722.)  

The arbitration provision is included in four-page, single-spaced standard form 

inspection contract. The four pages of text are presented in relatively small font 

with wide margins, with the text extending nearly to the edges of each page. There 

is a heading identifying the provision pertaining to dispute resolution and 

arbitration; the text of the agreement to arbitrate is in the same font size and form 

as the rest of the agreement, while there are other provisions which are in boldface 

type or capitalized font or underscored.  

Though BPG argues that Plaintiffs had a chance to review the agreement before the 

inspection took place, there is no evidence they actually saw the contract before the 

inspection or that they were required to review the contract until after they had 

already paid for the inspection and the inspection was completed. Hobson in fact 

did not sign the agreement until after the inspection occurred, as BPG 

acknowledges he was forced to sign it in order to view the completed inspection 

report sent at the same time on the night of January 28, 2020. (Eisenman Supp. 

Decl. ¶ 7.) The cover email Eisenman states was sent to the Plaintiffs on January 

24, 2020 confirming the home inspection is not before the Court, and the "history 

report" does not explicitly show the agreement was sent to the Plaintiffs or their 

agent with the email, unlike the emails sent on the evening of January 28, 2020 

after the inspection. (Eisenman Supp. Decl. ¶ 3 and Supp. Exh. A.)  

BPG points to the last two sentences in the final paragraph of the inspection 

contract labeled "Entire Agreement" which state the contract is not one of adhesion 

and that the prospective homebuyers can contact the Client Relations Department 

of BPG to discuss the terms, so long as they do so at least 24 hours before the 

scheduled inspection. These sentences are buried at the end of a four-page, single-

spaced agreement. By the time Plaintiff Hobson apparently viewed and signed the 

agreement, the window for contacting the Client Relations Department had passed. 

Further, "in the context of consumer contracts, [the Supreme Court has] never 

required, as a prerequisite to finding procedural unconscionability, that the 

complaining party show it tried to negotiate standardized contract provisions." 
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(Sanchez v. Valencia Holding Co., LLC (2015) 61 Cal.4th 899, 914.) (See also 

Dennison v. Rosland Capital LLC (2020) 47 Cal.App.5th 204, 211.)  

From the sequence of events and the evidence, the Court finds the agreement is a 

standard form contract that was not subject to any meaningful opportunity for the 

homeowners to negotiate it terms. There is some degree of surprise in the physical 

presentation of the arbitration provision which is not highlighted in contrast to 

other portions of the agreement. As a result, the Court finds there is some degree of 

procedural unconscionability under the circumstances. The Court therefore is 

required to more closely scrutinize the substantive provisions of the agreement " 'to 

ensure they are not manifestly unfair or one-sided.' [Citations omitted.]" (Sanchez 

v. Valencia Holding Co., LLC, supra, 61 Cal.4th at 915 [quoting Gentry v. 

Superior Court (2007) 42 Cal.4th 443, 469].) 

2. Substantive Unconscionability 

 

Substantive unconscionability may be found where the substantive provisions of 

the agreement are so overly harsh or unreasonably favorable to the more powerful 

party that they undermine its neutrality. (Sanchez, supra, 61 Cal.4th at 910-911, 

913; Armendariz, supra, 24 Cal.4th at 117.) Substantive unconscionability focuses 

on the substantive fairness of the terms and whether the agreement is "unfairly one-

sided." (Little v. Auto Stiegler, Inc. (2003) 29 Cal.4th 1064, 1071; Baltazar v. 

Forever 21, Inc., supra, 62 Cal.4th at 1248.) "The ultimate issue in every case is 

whether the terms of the contract are sufficiently unfair, in view of all relevant 

circumstances, that a court should withhold enforcement." (Sanchez, supra, 61 

Cal.4th at 911-12.)  

Plaintiffs argues there are several grounds for finding substantive unconscionability 

precluding enforcement of the arbitration agreement. The Court focuses on two of 

the provisions integrally related to the arbitration process that render the agreement 

to arbitrate substantively unconscionable.  

a. Shortened Statute of Limitations 

 

Under the agreement, the statutes of limitations for bringing claims against BPG is 

significantly  shortened. The homeowner "may not file a legal action . . . against 
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[BPG] or [its] employees more than one year after the inspection, even if [the 

homeowner] does not discover a defect until after that." (Eisenman Decl. Exh. 

A, p. 2 (emphasis added).) In contrast, Business and Professions Code § 7199 

provides that the time for commencing suit against a home inspector for breach of 

duty regarding a home inspection report "shall not exceed four years." Four years is 

also the applicable statute of limitations for breach of a written contract and for 

breach of warranty based on breach of a written contract. (Code Civ. Proc. § 337, 

subd. (a).)  

Moreno v. Sanchez (2003) 106 Cal.App.4th 1415 ("Moreno") addresses the validity 

and enforceability of this provision, though arising in the context of a demurrer 

based on the statute of limitations. Like the BPG agreement in this case, the home 

inspection contract in Moreno provided the statute of limitations for bringing 

claims was one year from the date of the inspection and precluded the homeowner 

from relying on the discovery rule. (Id. at 1419.) The Court held the provision was 

unenforceable: "[N]o authority exists which sanctions a contractual provision 

permitting parties to opt out of the benefits of the discovery rule in situations where 

the discovery rule would otherwise apply. This suggests there exists an implicit 

consensus that an effective judicial remedy against professionals or skilled crafts 

people requires accrual occur only upon discovery of the breach and thus the law 

will not tolerate contractual nullification of that policy." (Id. at 1433.)  

In concluding the provision violated public policy and holding the discovery rule 

applied to the accrual of the claim in that case, the Court also stated in reference to 

the four-year time frame for bringing actions against home inspectors provided 

under Business & Professions Code § 7199, "A four-year outside limit on the time 

permitted for the homeowner to discover the inspector's negligence and its adverse 

consequences is clearly 'reasonable.' A contractual provision setting a somewhat 

shorter outside limit conceivably might be 'reasonable,' too. But a one-year outside 

boundary completely vitiates the delayed discovery rule. Indeed, such a provision 

blatantly substitutes a straight one-year statute of limitations for the delayed 

discovery rule." (Id. at 1434.) (See also Brisbane Lodging, L.P. v. Webcor 

Builders, Inc. (2013) 216 Cal.App.4th 1249, 1267 [distinguishing Moreno because 

the party in that case had the benefit of a full four-year period to assert its claim 

and stating, "Moreno involved a contract clause that not only waived the delayed 
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discovery rule, but also reduced the statute of limitations from four years to one. In 

our case, Brisbane had the benefit of the full statute of limitations period, up to four 

years, to conduct any inspections believed necessary to uncover latent defects—a 

period of time the Moreno court itself acknowledges would be reasonable. 

[Citation omitted.]"].) 

b. Automatic Release of BPG for Failure to Provide 14-Day 

Written Notice of Defects 

 

If the homeowner discovers a defect for which BPG may be liable, the homeowner 

must "promptly notify [BPG], but in all cases within 14 days of discovery." 

(Eisenman Decl. Exh. A, p. 2 (emphasis added).) Notice must be sent in writing by 

mail to BPG in Georgia with a signed copy of the Inspection Agreement, though in 

an "emergency" notice can be given by telephone. Homeowners are instructed as 

part of this provision to "shut off the system or appliance in question to prevent 

further damage."  

Further, after providing the written notice or emergency telephone notice, the 

homeowners must provide BPG a "reasonable opportunity to re-inspect the 

property before" the homeowners can repair or replace any defects. (Emphasis 

added.) The consequences for failing to comply with these requirements are 

forfeiture of any claims against BPG: "Failure to comply with the above notice 

timelines and/or repairing the defect prior to notification will release BPG and 

its agents from any and all obligations or liability of any kind." (Emphasis 

added.)  

This provision is also clearly overly harsh, unfair and substantively 

unconscionable. The provision exculpates BPG from all liability of any kind based 

on a failure to meet a two-week written notice deadline or if the homeowners make 

any attempt to repair a defect without the notice and opportunity for BPG to "re-

inspect," regardless of the nature of the defect or urgent need to address the 

consequences the defect may be causing.  

BPG tries to justify this provision by citing to a case involving notice of claims to 

an insurer under a "claims made" insurance policy. (Pacific Employers Ins. Co. v. 

Superior Court (1990) 221 Cal. App. 3d 1348.) That case is distinguishable and 
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does not support the reasonableness or fairness of the notice and claims bar 

provision in the Inspection Agreement. To the contrary, it highlights the unfairness 

of the provision in the Inspection Agreement.  

The Court in that case held a "claims made" insurance policy that required the 

claim to be reported to the insurer within the term of the policy was not invalid as 

against public policy, citing among other reasons the insured's ability to contract 

with the insurer for an extended reporting period to provide protection to the 

insured for reporting claims that may have occurred near the end of the policy 

period. (Id. at 1360.) The Court noted that a different rule, the "notice-prejudice 

rule," applies in "occurrence" policies, by which a failure to provide timely notice 

of a claim with the deadline set in the policy only allows the insurer to escape 

liability if it can show it was prejudiced by the delayed notification. (Id. at 1357.)  

Other cases which have upheld notice provisions also highlight the unfairness of 

the 14-day notice deadline that bars all claims and releases BPG from all 

obligations if not met. For example, in Zamora v. Lehman (2013) 214 Cal.App.4th 

193 ("Zamora"), the Court distinguished Moreno and upheld the validity of a 

statute of limitations and notice provision in certain executive employment 

agreements. The provision required the claimant to give written notice of the claim 

to the executives within one year from the date of discovery of the facts giving rise 

to a claim against the corporate executives. (Id. at 200-201.)  

The Court in Zamora analyzed the one-year notice provision as a form of statute of 

limitations as the provision "has the same effect as a statute of limitations." (Id. at 

205.) Though the notice provision in the agreement incorporates the discovery rule, 

because the notice deadline runs from the date of discovery of the defect, it 

effectively shortens the limitations period to 14 days. 

Conclusion 

The foregoing provisions are significantly one-sided, harsh and unconscionable, 

substantially and unreasonably benefiting BPG by limiting and impairing Plaintiffs' 

ability to obtain relief through arbitration without any apparent commercial 

justification. BPG has not offered any business or other justification for these 

provisions or why they are reasonable. The Court concludes the agreement to 

arbitrate is permeated with substantive unconscionability based on the two 
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provisions cited above. As a result, the Court does not need to reach the other 

grounds asserted by Plaintiffs for unconscionability and denial of the petition.  

Where there is more than one substantively unconscionable provision, and where 

the Court cannot merely "strike certain terms" but would have to "rewrite the 

unconscionable provisions in order to ensure mutuality and fairness," it is proper 

for the Court to decline to sever the unconscionable provisions. (Baxter, supra, 16 

Cal.App.5th at 738.) The Court finds it is not appropriate to try to sever the 

unconscionable terms, and that the agreement to arbitrate should not be enforced. 

 

  

17.  TIME:  9:00   CASE#: MSC21-02082 

CASE NAME: ATCHISON VILLAGE VS. DANIEL LEE 

SPECIAL SET HEARING ON: ORDER TO SHOW CAUSE RE: 

PRELIMINARY INJUNCTION 

SET BY 11/09/21 ORDER GRANTING EX PARTE 

* TENTATIVE RULING: * 

 

Unopposed motion granted. 
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18.  TIME:  9:00   CASE#: MSN21-1410 

CASE NAME: GILMORE VS. BOOKFACTORY 

HEARING ON PETITION FOR WRIT OF MANDATE 

SET BY DEPT. 07  (FROM EX PARTE HEARING) 

* TENTATIVE RULING: * 

 

 

Andrew Gilmore (“petitioner”) seeks to enforce inspection rights to the 

books and records of BookFactory, LLC. Respondents, Bookfactory, LLC 

(“Bookfactory”) and William Murray (“Murray”) (collectively, “respondents”), 

dispute his ability to do so because he is not a member. Because the Court finds the 

petitioner claim that he was wrongfully “disassociated” to have merit, the petition 

is granted.  

Background 

In 2002, BookFactory was formed. In 2004, when both petitioner and 

Murray were members, an Amended and Restated Operating Agreement took 

effect. (Neither side has submitted that document in connection with this 

proceeding.) In 2009, petitioner divorced from his wife, Patricia, and an Ohio 

divorce court entered a decree of dissolution adopting a settlement agreement 

between the divorcing parties. (Declaration of William R Murray in Opposition to 

Supplemental Brief, hereinafter “Murray Decl.,” Ex. G; see also Ex. 3 to RJN.) The 

parties agreed therein that: 

Husband’s ownership interest in Bookfactory, L.L.C. […] shall be 

equally divided between the parties, subject to the terms and 

conditions of the operating agreement of same. The member loan 

associated with Bookfactory, L.L.C. shall be equally divided 

between the parties as well. The Wife shall receive any and all 

reports or information that is provided to other members in the 

same manner as provided to other members. 

On or about January 29, 2010, Patricia, petitioner, and Murray all signed a 

document acknowledging that Patricia held only an “economic interest” in the units 

she got from the divorce, and that petitioner “retained” the right to vote the units. 

(See Petition, Ex. 2.) The executed “Acknowledgment re Economic Interest” 

states, “‘Economic Interest’ means that Patricia has a right to share in the income, 

gains, losses, deductions, credit, or similar items of, and to receive distributions 
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with respect to, the Units, but does not include any other rights of a Member in the 

Company, including without limitation, the right to vote or to participate in the 

management of the Company.” This definition mirrored the definition of 

“economic interest” in the Beverly-Killea LLC Act in effect at the time, 

specifically excluding the right to vote. 

In 2012, a “Second Amended and Restated” LLC operating agreement was 

adopted by then-managers petitioner and Murray. (See Petition, Ex. 1.) It stated, in 

Schedule A, that petitioner held 1,334,979 “Membership Units.” It did not list 

Patricia as a member. It did not mention voting, though it did define a 

“membership Interest” as including both a Member’s economic interest and the 

right to receive information. (Petitioner, Ex. 1, ¶1(f).)  

The nature of Patricia’s interest as being limited to an “economic interest” 

was later reiterated in at least one letter authored by Murray attaching the 

Acknowledgement signed in 2010. (Petition, Ex. 3 [“she does not actually own the 

membership units”].)   

In 2017 it appears issues began to arise related to petitioner’s performance of 

his duties and he was removed as a manager. (See Petition Ex. 8.) He nonetheless 

remained a member of BookFactory. 

On or about January 1, 2018, Patricia and Murray entered into an “LLC 

Interest Redemption Agreement.” (Petition Ex. 12; see also Murray Decl., Ex. A.) 

Pursuant to the agreement, Patricia exchanged her “Economic Interest” for 

compensation. It appears this was done with any formal notice, at least with respect 

to petitioner, who was clearly a member at the time. (See Petition ¶50 and Answer 

thereto.)   

Beginning on December 5, 2020, petitioner made a series of requests for 

documents that he would be entitled to review as a member. (Petition Ex. 5.) 

On December 23, 2020 the Third Amended Operating Agreement was 

purportedly passed by Murray acting as manager and the holder of more than 50% 

of membership interests. (Petition Ex. 7.) On January 7, 2021 petitioner was 

purportedly disassociated by expulsion via a “Written Consent,” signed only by 

Murray, which indicated that petitioner would have only an economic interest. (See 

Petition Ex. 8.) Parties agree that the legitimacy of this action depends on the 

majority interests being held by Murray, which in turn depends on the effects of the 

2018 redemption.  
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Petitioner filed a civil action against Murray and BookFactory (MSC21-

01059) in May of 2021, alleging inter alia, breach of fiduciary duty by Murray, 

who was allegedly, on behalf of BookFactory, engaging in business with another 

company he controlled in transactions that amounted to self-dealing. (RJN Ex. A.) 

Murray filed a cross-complaint on August 24th for declaratory and injunctive 

relief. (RJN Ex. B.) Petitioner has dismissed his complaint in that case.   

On July 27, 2021, Andrew Gilmore filed his verified petition to enforce his 

rights pursuant to Corporations Code § 17704.10. He personally served the petition 

and obtained an order setting a hearing date and briefing schedule. The Answer 

was filed on September 17, 2021 and a reply was filed on October 15, 2021 in 

accordance with the Court’s order.  

The Court previously continued the hearing to allow respondents to file 

revised code-compliant verifications and allow for supplemental briefing. The 

compliant verifications were filed, as was supplemental briefing. 

Evidentiary Matters 

Respondents request judicial notice of (1) the complaint and (2) cross-

complaint in the related civil action in this Court, Gilmore v. Murray, et al, 

MSC21-01059, as well as (3) the divorce court’s final decree of dissolution. The 

request is not opposed, and is granted. 

A reply and supporting declaration of Frank A. Cialone were filed 

conditionally under seal on October 15, 2021. The unredacted reply documents 

have been placed in the Court’s public file as no motion was filed in accordance 

with Cal Rules of Court, Rule 2.551. 

Discussion 

A writ of mandate lies where a petitioner establishes (1) a clear, present 

ministerial duty on the part of the respondent; (2) a correlative clear, present and 

beneficial right in the petitioner to the performance of that duty; and (3) no plain, 

speedy, and adequate alternative remedy exists. (Rutgard v. City of Los Angeles 

(2020) 52 Cal.App.5th 815, 824, citations omitted.) A petitioner has the burden of 

establishing those facts alleged in the petition that the respondent does not admit. 

(Cal. Standardbred Sires Stakes Com. v. Cal. Horse Racing Bd. (1991) 231 

Cal.App.3d 751, 762.)  

While respondents dispute the existence of a remedy at law, it appears this is 

the proper proceeding for the interpretation of a member’s status. “Nothing is more 
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thoroughly established than the rule that mandamus will lie to restore to his 

corporate rights a member of a corporation who has been improperly disfranchised 

or irregularly removed from his connection with the corporation.” (Miller v. 

Imperial Water Co. No. 8 (1909) 156 Cal. 27, 29.) This case resembles Miller, 

where the court similarly made a determination about whether the petitioner, a non-

landowner, had a right to claim rights to water under the corporation’s governing 

documents which reserved such claims for “owners.”  

Here, the validity of petitioner’s disassociation depends on which operating 

agreement was in force at the time of his expulsion, since the Second Amended 

Agreement does not contain the “dissociation” provisions present in the Third 

Amended Agreement. Petitioner claims the Third Amended Agreement was not 

passed by the majority of membership units, as was required. Whether the Third 

Amended Agreement was adopted by the majority of units depends on whether 

petitioner’s ex-wife’s redemption of her “economic interest” (awarded in a 

divorce) included any right to vote.  

The issue here is therefore the nature of Patricia’s redemption transaction 

and the interpretation of one document: the redemption agreement. Parties 

generally agree that petitioner’s ability to meet his burden depends on the threshold 

question of his status as a member of the LLC, and they further agree that his status 

depends on the meaning of the 2018 “LLC Redemption Agreement” (Exhibit 12 to 

Petition).  

The interpretation of a written instrument, even though it involves what 

might properly be called questions of fact, is essentially a judicial function to be 

exercised according to the generally accepted canons of interpretation so that the 

purposes of the instrument may be given effect. (Parsons v. Bristol Development 

Co. (1965) 62 Cal.2d 861, citing Civ. Code, §§ 1635- 1661; Code Civ. Proc., §§ 

1856-1866.) Extrinsic evidence is admissible to interpret the instrument, but not to 

give it a meaning to which it is not reasonably susceptible, and it is the instrument 

itself that must be given effect. (Id., citing Civ. Code, §§ 1638, 1639; Code Civ. 

Proc., § 1856.) It is therefore solely a judicial function to interpret a written 

instrument unless the interpretation turns upon the credibility of extrinsic evidence.  

The agreement, by its terms, explicitly recognizes that Patricia’s interest was 

economic only. Any proffered evidence may only be considered to determine 

whether the redemption agreement is reasonably susceptible to an interpretation 

that includes the transfer of voting rights. The one document before the Court 
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specifically addressing whether Patricia owned voting rights as a result of the 

divorce decree was the acknowledgment signed by all three of the relevant persons 

in 2010, which explicitly stated she did not acquire voting rights. 

Respondents do not address the acknowledgement, though Murray does 

admit signing it. Considering all the evidence submitted, the Court does not find 

that the Redemption Agreement is reasonably susceptible to the interpretation that 

Patricia held voting rights which Murray or BookFactory could acquire.  

Respondents accurately point out that the transactional document relevant to 

Patricia’s acquisition of any interest was the divorce decree, but it is important to 

recognize that the decree was simply an adoption of a settlement entered into by 

petitioner and Patricia. It is their intention that matters. Their intention was 

reflected in language that made the transfer subject to any limitations in the 

operating agreement, a limitation further clarified by the later-executed 

acknowledgment which clarified any ambiguity in the divorce agreement as to the 

voting power of Patricia. The divorce decree does not, as a result, establish any 

division of votes. 

The Second Amended Operating Agreement is silent as to whether Patricia 

had any right to “redeem” the interest or otherwise dispose of the interest, and what 

the effect of a redemption would be on the voting power once associated with the 

same units, but the parties do not ask that the overall validity of her redemption be 

examined here and the Court does not address the issue. The limitations on transfer 

described in the Second Amended Operating Agreement appear to contemplate 

maintaining the status quo related to who has control of the LLC. Any purported 

ability by a holder of a mere economic interest to cancel a member’s voting power, 

especially without that member’s knowledge, would appear to be contrary to that 

intent.  

Respondents contend that the petition is moot, but they provide no evidence 

to support this contention, or to allow the Court to evaluate the merits. 

Conclusion 

Respondents owe petitioner a mandatory duty to provide access to the 

requested documents, as outlined in Corporations Code § 17704.10. 
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19.  TIME:  9:00   CASE#: MSN21-2139 

CASE NAME: THE MATTER OF ESTHEFANY DEL RIO 

HEARING ON MINOR'S COMPROMISE 

* TENTATIVE RULING: * 

 

Unopposed motion granted. 

 

  

20.  TIME:  9:00   CASE#: MSN21-2140 

CASE NAME: THE MATTER OF JANETTE DEL RIO 

HEARING ON MINOR'S COMPROMISE 

* TENTATIVE RULING: * 

 

Unopposed motion granted. 

 

  

21.  TIME:  9:00   CASE#: MSN21-2209 

CASE NAME: IN RE MINOR: NICOLE MICHELLE M. 

HEARING ON PETITION TO APPROVE COMPROMISE OF DISPUTED 

CLAIM OF MINOR 

FILED BY DEBRA McCLURE 

* TENTATIVE RULING: * 

 

Unopposed motion granted. 

 

  

22.  TIME: 10:00   CASE#: MSC14-02350 

CASE NAME: HALCOMB VS. DELIMA 

COURT TRIAL - LONG CAUSE / 5 DAY(S) 

* TENTATIVE RULING: * 

 

This Court Trial will commence at 10:00 a.m. by Zoom. A Zoom Link will be 

provided on the morning of 1/7/22.  
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23.  TIME: 10:00   CASE#: MSC19-02162 

CASE NAME: DEMITRO VS. WOLFE 

JURY TRIAL - LONG CAUSE / 6 DAY(S) 

* TENTATIVE RULING: * 

 

Counsel are to appear at 1:30 p.m. to reset the trial. Appearance can be by Court 

Call.  

  

24.  TIME: 10:00   CASE#: MSC20-00749 

CASE NAME: THE PINZA GROUP VS. IRVINE 

COURT TRIAL - SHORT CAUSE  / 2 DAY(S) 

* TENTATIVE RULING: * 

 

This Court Trial will trail the above noted trial. Counsel are to email the 

Department at 8:30 a.m. each morning for a Status update of the trial currently in 

progress.  

 

 

ADD-ON 

 

25.  TIME:  9:00   CASE#: MSC20-01799 

CASE NAME: GEORGIOU  VS.  MAKWIN 786 LLC 

HEARING ON MOTION FOR ORDER COMPELLING PLAINTIFF’S 

DEPOSITION 

FILED BY MAKWIN 786 LLC, et al. 

* TENTATIVE RULING: * 

 

Hearing dropped by Court. Courtesy copy of Notice of Settlement received 1/4/22.  

 

 

 


